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One who changes is often a traitor in the eyes of those who can never change. 
 
 
1. INTRODUCTION 
 

Newton's first law of motion is often stated as: 
 

 An object at rest tends to stay at rest and an object in motion tends to 
stay in motion with the same speed and in the same direction unless 
acted upon by an unbalanced force. 

 
Inertia is an interesting phenomenon.  As Newton’s law would explain, things will pretty 

much stay as they are unless, and until, some overwhelming force allows for a change.  For example, 

a rocket will simply fall to back to earth if the thrust of its engines does not overcome the competing 

force of gravity.  Similarly, a break-through in human dynamics, whether that be social, political, 

cultural or organizational, will fail to create a true sea-change unless its momentum retains its initial 

force.  If not, the forces of convention will knead it back into conformity with previous norms.  Sea-

change then becomes at best ripples on the surface.  The river just keeps rolling along. 

The field of Elder Law has reached the apex of its trajectory.  The test of whether it will 

fulfill its initial promise as an alternative paradigm for the delivery of comprehensive and 

coordinated services to an aging clientele,  or settle in as a legal practice area truly undifferentiated 

from others,  is rapidly approaching.  The thesis of this polemic, intended for confrontation and 

discussion by advanced practitioners in the field, is that elder law has lost, but must now quickly 

reclaim, the force of its early promise of establishing a different way of practicing law.  Otherwise, it 

will face its own demise.  

Since the failure of the Omnibus Budget Reconciliation Act of 1993 to curb  perceived 

abuses by middle class individuals in obtaining Medicaid eligibility, the government (at the state and 

federal level) has been bemoaning its antagonism for and economic burden from “Medicaid estate 

planning.”  However, over the last year or so, action has replaced whining, and the winds of 

adversity have grown in force.  Through Administration supported manipulation of Medicaid 

waivers and the increased use of obfuscating administrative fiat, the most significant onslaught on 
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one of the principal practice areas of many elder law attorneys has  commenced.  The storm clouds 

are on the horizon.  Whether elder law is simply another practice area (heavily dependent on the 

lucrativeness of Medicaid planning) will be determined soon. 

II HISTORY 

During the latter quarter of the twentieth century, a new phenomenon emerged in the practice 

of law.  The client population began, for many practitioners, to mirror the demographics of the 

general society: they were getting older.  This in and of itself was not surprising, but the challenges 

presented in addressing the legal needs of this client base revealed a change suggesting a 

fundamentally novel approach to the delivery of legal services.  At a time when the momentum of 

the legal profession was directed toward adoption of specialization as the preferable approach to 

legal service delivery, aging clientele presented a dilemma: their legal problems broached a number 

of practice areas which, because of the multiple concerns they confronted, warranted coordination 

and interweaving rather than fragmentation.  For simple illustration, the “real estate” issues that arose 

with regard to the ownership and disposition of their homes were intricately affected by their need 

for long term care services and the financial planning to pay for such care, particularly if such 

payment would be provided by public assistance.  As a result, attorneys in this practice confronted 

the need to develop a paradigm that established a specialization not in a substantive area of the law, 

but a specialization in the multiple substantive areas of the law impacting a particular client, the 

older adult.  A multi-variate approach. 

In 1988, a new organization was formed to focus and coordinate the interests and efforts of 

the growing, widespread, diverse and un-connected group of attorneys whose practices had  

experienced an identifiable shift to the multi-variate legal needs of older individuals.   The 

organization identified this practice shift as “elder law” and appropriately denominated the 

organization The National Academy of Elder Law Attorneys, Inc.  The genesis the formal association 

of those experiencing this shift in the delivery of legal services was an initial gathering in 1985 

sponsored by the ABA Commission on the Legal Needs of the Elderly entitled, “Doing Well by 

Doing Good.”  The underlying raison d’etre for this emerging practice was the opportunity to provide 

unmet services to a needy, under-served clientele.  Over the next few years, in great measure fueled 
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by opportunities presented under the Medicare Catastrophic Care Act of 1988 to prevent 

impoverishment from the cost of long term care and Medicaid eligibility as well as the growth of the 

aging community,  elder law grew in numbers of practitioners as well as in public and professional 

identification, to become a recognized legal specialization. 

Elder law practitioners go to great length to affirm the “client-centered” character of their 

practices.  They,  by and large,  express a strong collective sense of protection of and advocacy for 

elderly clients, their independence, autonomy, security and welfare.  Without examining this, or 

discussing the various challenges that the detractors of elder law have raised against these altruistic 

affirmations, there is an underlying dialectic suggested, one which addresses the broader question of 

what elder law truly represents.  Does Elder Law indeed represent a shift in the role of certain 

advocates (who presently conduct their efforts within the confines of the profession of law) with 

respect to individuals in an aging society?  Or, was it simply an fortuitous confluence between a 

growing concern over the costs of long term care and the emergence of a capacity to secure public 

funding for the payment of one’s long term care by virtue of the legal, but unintended largess of an 

irrational and regressive public welfare program.  If the former, it is time to shift focus to other, 

previously inadequately explored, not necessarily law-related components of the service needs of 

aging individuals.  If the latter, it would confirm that it was the substance, not the process, that drove 

the practice. In that case,  the best approach would be to fight change as long as possible then 

abandon the practice for more fertile venues. 

The hypothesis is that elder law, in the “purest” sense of the term, did represent the genesis of 

a novel professional capacity:  a combination of substantive recognition of the myriad legal issues 

that confront the aging individual, alone and in the context of their family, community and 

environment with a commitment to provide integrated resolution for the client.  It is suggested, 

however,  that the initial identification by elder law attorneys that the problem was multi-directional, 

multi-variate,  only hinted at the true potential of the practice.  The full potential is recognized as not 

only multi-directional,   it is multi-dimensional.  It encompasses knowledge, understanding and 

expertise in (not simply the ability to recognize) the processes of aging from a physical, sociological, 

psychological and yes, spiritual, perspective. 
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These are concepts that will be uncomfortable to many practitioners, for a variety of reasons.  

It is not the objective of this paper to argue the case.  Rather, it is to suggest that there is an issue that 

is about to get the attention of a lot of elder law practitioners, whether they like it or not and, 

regardless of the response ultimately chosen, requires attention and discussion now. 

III ILLUSTRATION 

In order to garner a sense of the kinds of additional areas in which an Elder Law attorney 

might seek to expand his or her expertise base, a variety of approaches to the psychology and 

behavior of older adults will be used for purposes of illustration.  This will not be done for the 

purpose of comprehensive analysis, nor to necessarily suggest that attorneys become psychologists, 

social workers or therapists.  At worst, expansion of the understanding of the factors that may impact 

an elder client’s needs can only enhance the overall representation.  At best, it will enable the 

counselor to consider strategies and services that add significant benefit to the client, directly or in 

conjunction with other specializations.  

There are any number of factors that one could attribute to the processes our aging clients are 

going through that impact the quality of their lives and relationships.  Fundamental to these is the 

overriding question of whether there is meaning to aging.  This represents one of the basic inquiries 

in the field of gerontology and its answer has implications not only for individuals but our entire 

socio-political environment.  The psychiatrist Carl Jung answered the question in the following 

manner: 

A human being would certainly not grow to be seventy or eighty ears 
old if his longevity had no meaning for the species.  The afternoon of 
human life must also have a significance of its own and cannot be 
merely a pitiful appendage to life’s morning. 

Questions about whether old age has meaning is both a personal question and a challenge for 

understanding the approach a client has to his or her living,  as well as dying.  The personal question 

is ultimately a matter of values: What is it that makes a life worth living into the last stage?  As 

anyone who has had an engaged discussion with a client over the content and effect of their living 

will  declaration, let alone counseled a dying client,  can attest, these are not theoretical or 

philosophical questions.  They become practical and profound to individuals and families 
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confronting end of life decisions.  Whether old age itself has meaning is central to an individual’s 

life satisfaction, or morale, in later life.  If aging (or the effects of age) threaten deeply held values 

such as independence, control or respect, then both individuals and society will seek to avoid age or 

deny its as much as possible. 

Role change in aging is of significant consequence, particularly in conjunction with an 

individual’s belief in the appropriate meaning of aging.  If leisure and disengagement frame the 

reality of aging, then a person who strongly identifies with what they did (occupation) pre-retirement 

will exhibit difficulties with loss of identity and role.  This can manifest itself in ambivalence, 

boredom and in some cases,  depression.  Aging has been called the “roll-less role” a time when it is 

no longer clear what is expected of the elderly person or where he or she can find the resources that 

will make old age successful. On the other hand, others who want to disengage and take it easy may 

have difficulty in a retirement environment where the majority of contemporaries believe that 

successful aging means keeping busy.   Even those who take pride in the volume of activities in 

which they are engaged may be doing so for unhealthy reasons.  Doing can be productive; it can also 

be suggestive of fleeing from what is.   The point being that, as Mary Pipher suggested, aging is like 

another country.  Gaining a sense of how well one is adapting can  be of great value in understanding 

why they behave in particular ways. 

According to many, the denial of aging, and the denial of death are central problems of our 

society.   Media adds provide rare visions of older persons, with the few representing elders as either 

complaining of their constipation, impotence or salvation from the newest drug (the condition it is 

intended for never mentioned, with only the suggestion that you must ask your physician if it is 

appropriate for you).   More commonly, media  adds confirm the cultural directive to avoid aging at 

all costs, promoting pills, creams, surgeries or other interventions that will mask, if not actually 

reverse the physical effects of aging.   The implication of all this information and misinformation is 

that the ultimate form of successful aging would be no aging at all.  

Many clients, particularly if they are beyond age 70 ½ , experience an increasingly difficult 

time ignoring that they are approaching the winter, not spring, of their lives.  If it has not hit them 

before, they should be starting to recognized that they have less time to go than they’ve already gone. 
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 Mortality is no longer another childhood lie with the Easter Bunny, Santa Clause and budget 

surpluses. The four letter word chosen to express this realization is a matter of individual choice.  

But when a person admits to themselves that the odds against  being the first human in history to 

have beaten the “D” word are worse than 6 billion to 0 illusion, their illusion of immortality vanishes 

with harsh reality that definitely colors their  perspective on most issues.  And here lies the key. 

“Death is our eternal companion,” Don Juan said with a most serious air.  “ It is 
always to our left, at an arm’s length . . .  The thing to do when you’re impatient,” 
he proceeded, “is to turn to your left and ask advice from your death.  An immense 
amount of pettiness is dropped if your death makes a gesture to you, or if you catch 
a glimpse of it, or if you just have the feeling that your companion is there watching 
you . . .  Death is the only wise adviser that we have. 

– Carlos Castaneda, Journey to Ixtlan. 
How one lives life is, in great measure, a correlate of how he or she confronts death.  

If death is something to be avoided at all costs, then one will neither address it nor 

adequately deal with it.  This will show up in estate planning/elder law counseling by 

reluctance to address end of life or post-mortem planning, ambivalence as to outcome, or 

extra-ordinary efforts to control every minutiae for the next three millenniums.  According 

to psychologists such as Erickson, Maslow and Jung, the elder years are the time when 

person needs to maturely and realistically confront the inevitability of death and the 

meaning of life.  Certainly, such contemplative work is inappropriate during youth and 

adolescence and too time consuming to engage in during middle age.  The lessening of 

work and child rearing responsibilities in retirement are supposed to provide the 

opportunity to resolve these issues.   

However, the client unwilling to deal with issues of mortality effectively turns their 

back on the future.   As described above, the looking back, in today’s culture, has taken on 

new meaning.   For some it suggests that through pill and scalpel, they may not (yet) stop 

the enemy time but to fool the grim reaper (and they believe their friends as well)  by 

changing their appearances, hence their identities.  If they look (and parenthetically, eat, 

exercise, travel and spend) like they’re still forty, they might just sneak by without being 

noticed.  Despite this sarcasm, no judgement is being made that that is not ultimately the 
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best approach.  Dionysus may still have the best answer how best to live one’s life in the 

face of inevitable death. 

Nevertheless, for others, the looking back at life, instead of ahead at death (and how 

best to live out the remaining life),  creates its own anxiety and pain.  For those individuals, 

this journey brings them “...face  to  face  with a  chorus  of  self-recriminating  voices that 

tempt [them]  to  reject [them]selves  and disparage [their]  achievements.”   As noted by 

one researcher in this field,  the life review process exposes an individual’s  predisposition  

to be his or her own biggest  critic.  When in this state of mind, the person’s ego makes sure 

that they only see their lost opportunities,  mistakes and  a host of “should haves”.   This 

can create, when coupled with a confrontation of mortality,  the appearance that the past 

was a failure and the future is an extinguishment.  This is a situation of pain and one in 

need of repair. 

The technique for working out these issues is a life review and exploration of the 

concept of forgiveness.  This encompasses re-contextualizing and repairing, or healing, the 

pasts.   It is based on possibly developing compassion for the other person, or in many 

cases,  learning to have compassion for ourselves.  Writers in the field have characterized the 

process of forgiveness  work as one that challenges  us with the evolutionary tasks of 

ennobling our sufferings  and transmuting tragedy and sorrow into understanding and the 

capacity to love.  Forgiveness  has  the  power  to  ripen  forces  of  purity  such  as love, 

and affirms the qualities of patience and compassion.  It creates space for renewal and a life 

free from bondage.  By forgiving  we refuse to let past experiences drain our life energy 

and taint the present. 

These situations come up frequently in the elder law practice, when carefully 

listening to a client’s expression of what they want to accomplish or how they want to 

dispose of an issue or property.  Often the pain manifests itself in anger, resentment, 

retribution or punishment.  However,  understanding the process behind the emotion that 

“appears” to motivate the client’s choice, may enable the practitioner to empower the client 
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to see the “reality” not only of the thing they are addressing, but also the  consequences and 

ripples of their actions. 

Elder Law attorneys have seen the “scorched fields” left when there is something,  

or someone, against which our client harbors un-forgiveness.  Too often we are having to 

deal with people who live out their last years calcified by broken relationships and un-met 

punishments for past offenses or slights, large and small.  They often use  their estate plans 

as vehicles to express those un-healed hurts, a means that leaves  a “legacy of hate.”  

Understanding the dynamic that is occurring can enable the counselor to help a client 

confront the situation that causes this anger and reconsider and re-contextualize it in a new 

reality. 

By new reality, I suggest that often a client acts with regard to a “reality” (the event 

or whatever that justifies the anger)   that did not actually occur but is constructed by them. 

 The theory,  referred to as constructivism, basically holds that through individual 

experience and cultural,  collective symbolization, we “construct” a reality which enables 

us to function, respond, react,  anticipate and relate to our environment and others we 

construct our world around us on a daily basis.  This construct is a system of 

interpretations of the sensory data we receive and it forms our reality.  Whether there is an 

objective “truth” at all is a philosophic discussion that is not germane to this paper.  

Nevertheless, this understanding helps the Elder Law attorney better counsel the client 

through better understanding their motivations, the “realities” they present to justify them. 

For example, two sisters are discussing their aged mother’s care and the need to 

dispose of her personal items.  One sister suggests disposal of certain items.  The other 

reacts adversely.  It is not that what the sister said had any positive or negative power in 

and of itself.   However,  processing the bare words through a history of sibling rivalries 

and childhood memories (which may not be of events but construct of the mental and 

emotional imprints of multiple events) creates or confirms a “reality” that the sister is  

greedy, self-centered and only cares for herself.  The “reality” now colors the relationship, 
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the ability to process information regarding the mothers’ estate etc.  Years later, in 

consultations regarding the drafting of her estate planning documents, the now estranged 

and bitter sister wants to leave everything to charity, and leave her ill and impoverished 

sister with nothing (with or without vituperative language inserted in the document). 

Another case is of an older client who has always been a vibrant, articulate, self-

confident and active woman.  She has recently suffered an illness which has forced her to 

give up her car and is now homebound.  Still competent and clear, she nevertheless 

requires significant assistance with her ADLs and IADLs.  In discussing her situation with 

her, she states that she is now worthless and wants to die.  She sees no future. In 

responding by reminding her of her history, prior achievements and continuing abilities, 

despite the setback,  to continue many of her activities, she replies that she really had few 

accomplishments and in truth had acted horribly and hurt many people throughout her 

past. 

In Hebrew, the word for forgiveness is mokheil, which means to forego, to get 

beyond.  Perhaps not coincidentally, the same root letters form the word  makhal, which 

can mean illness or disease- which is where you’ll be if your stuck in your resentment. 

Forgiveness is like pressure point massage for a tight, painful muscle - if pressure is 

applied in the right place, the muscle miraculously releases its tension and goes back to its 

natural state.  Emotionally, when one is in a  state of un-forgiveness, he or she is like a 

wound up spring  - tense,   hardened and unable to function.   It not only impacts the 

person internally -shaping  how they see the world; it  impacts  how they  appear  in  the  

world,  and how their interrelationships manifest.  When they allow themselves the gift of 

forgiveness, the spring is let lose and the tension and anger dissipate. 

When we speak of forgiveness, we are generally speaking of  forgiving others as 

well as ourselves- outward, but also inward.   Interestingly,  forgiveness of others has two 

dimensions:  1) clearing the air “in the world”, meaning reconciling with the person; and 2) 

clearing the air inside of us; letting go internally, not allowing ourselves to be possessed by 
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the anger.  Often, individuals confuse forgiveness with acceptance of what occurred.  Since 

the anger is fueled by the ego’s self-righteousness, letting a real or constructed villain off 

the hook is strongly resisted.  Forgiveness works can work only on the inner dimension, 

how the person allows himself or herself to effected. 

There perhaps are some among us who, because their family, community or own 

spiritual search, have become accustomed to identifying the concept of forgiveness as 

inextricably woven into a particular spiritual tradition and regard it as fundamentally a 

religious concept.  However, over the last ten years social science researchers have begun to 

seriously address the concept of forgiveness as a subject of scientific interest.  Numerous 

studies have explored the science of forgiveness for its neurobiological foundation, as well 

as the health benefits (both physical and psychological) for promoting forgiveness and in 

reducing the state of un-forgiveness.  There is a Forgiveness Institute, as well as an 

International Campaign for Forgiveness Research. 

In that research, forgiveness is defined as a motivation to reduce avoidance of and 

withdrawal from a person who has hurt us, as well as the anger, desire for revenge and 

urge to retaliate against that person.  In genuine forgiveness,  one who has suffered an 

unjust injury chooses to abandon  his or her right to resentment and retaliation and 

voluntarily offers forgiveness to the other.  

IV CONCLUSION 

Despite its rhetoric, Elder Law has to a great degree lost the unique perspective that 

accompanied its inception.  It has become, in many respects, just another area of legal 

specialization.  An occasional spattering of practice management and development topics 

add some life to otherwise routine programing focused on technical enhancement.  The 

concern is not that the practice stopped thinking “out of the box”.  Rather,  the horizon of 

its vision obscures it from recognizing the box itself.  If it fallen into believing the future 

will continue to provide the same, albeit modified, substantive exclusivity, a major change 

in the law may not be manageable.  In that case, the clients who once “centered” the 
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practice will be left in the wings, stripped of their lucrative planning needs, trying 

desperately to get the attention of their former champions practice, now fleeing for some 

new area of attention. 

What is interesting is that many practitioners have identified a practice pattern that, 

upon examination, harks back to the exclusivity that dominated Elder Law in its early 

days.  The phenomenon that is being reported is an increase in the frequency of 

encountering clients expecting Elder Law attorneys to have answers to many of their 

concerns, which,  to a great measure, fall outside the  “four corners” of elder law, but in 

which they nevertheless expect the attorney to hold expertise.  The exposure Elder Law has 

given to the multi-variate needs of the aging adult, and the a priori need for a professional 

advisor capable of organizing this multitude of data and issues, has created in the public an 

expectation that  Elder Law attorneys are the primary knowledge base and information 

source regarding all issues of aging.  

From a marketing perspective, this would appear to be nirvana: an existing and 

growing market of older adults who already identify you as the primary purveyor of what 

they want.  This discussion will not address directly the question of  how those services are 

to be provided, whether that be by the elder law attorney’s expansion of the their own 

expertise, or the establishment of multi-disciplinary practice models (an issue that has been 

bantered about since the 1985 San Francisco panel discussion).  The question is whether 

Elder Law is prepared to provide the services its market is demanding.  The answer will 

depend on whether the initial vision of establishing a “client-centered” approach to service 

delivery is to be carried forward or abandoned.  The testing ground will be the response to 

changes in the Medicaid arena.  

It comes down simply to this: you have a road side stand selling oranges and 

everyone coming to you expects you to sell the other “eat’n fruits”,  apples and pears.   

What are you going to do?  Profess your status as an “eat’n fruit”  seller but stand on your 

specialty in oranges and turn them away?  Or are you going to go learn about apples and 
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pears and get you some to sell.   The question today is:  Are you moved to reconsider your 

decision if you discover that the forecast is for bad weather and a big freeze that is going to 

wipe out your orange market for the foreseeable future? Consider whether you can 

draw a distinction between the facts and your conclusions. 

Having raised the issue for consideration by those most appropriate to do the 

consideration, I close by paraphrasing a popular comedian: that’s just my opinion, I could 

be wrong.  
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